IN THE SUPERIOR COURT OF FULTON COUNTY
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)

ATLANTA, GEORGIA and
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)




)


Defendants.
)

OPPOSITION TO MOTION OF DEFENDANT

ATLANTA BOTANICAL GARDENS, INC.

TO IMPOSE ATTORNEY’S FEES AND EXPENSES

The applicability of open government laws and public works procurement standards to private entities that perform public functions or utilize public property is an unsettled and developing area of Georgia law.  This case, from its inception, has presented issues on the cutting edge of this area of the law.  

Having secured favorable rulings from this Court on these issues, The Atlanta Botanical Garden (“ABG”) now asserts a claim for $273,000 in legal fees and expenses on the theory that Plaintiffs’ efforts to obtain judicial scrutiny of how Georgia law applies to the public/private partnership between the City of Atlanta and ABG constitute sanctionably frivolous litigation.  There is no factual or legal basis to impose this asserted liability on the non-profit citizens’ organization and its president who sought this Court’s judgment on these important questions at the heart of open and honest government.  Moreover, the amount claimed by ABG is wholly unreasonable.  For both reasons, this Court should deny ABG’s motion.   
Factual Background

On February 21, 2007, ABG sent a letter to plaintiffs’ counsel claiming that the plaintiffs lacked any factual or legal basis for their claims, and threatened that ABG would seek fees unless plaintiffs’ counsel withdrew and the plaintiffs dismissed all of their claims.  See December 7, 2007 Atlanta Botanical Garden, Inc.’s Memorandum in Support of Motion for Attorneys’ Fees (“ABG’s Brf.”) at 2.  However, the state of the controversy at that time shows that the claims in that February 21 letter, like ABG’s current claims, are devoid of merit.  
A. The Initial Open Records Requests and the Intervention of the Georgia Attorney General


On January 3, 2005, certain of the plaintiffs filed an open record act request with ABG seeking copies of certain records.  See Complaint Ex. A.  ABG responded through counsel on January 7, and stated only that “the Garden is not subject to the requirements of the referenced statutes and accordingly the Garden respectfully denies [the] request.”  See Complaint Ex. B.  

After counsel for the plaintiffs informed the Georgia Attorney General’s office of ABG’s refusal, the Attorney General intervened on plaintiffs’ behalf and wrote a letter to counsel for ABG on March 6, 2006.  In the March 6 letter, the Attorney General stated, “Georgia courts have repeatedly held that nonprofits are subject to the Open Records Act when they are performing delegated activities of public agencies.” The letter cited ten reported decisions and the text of the Open Records Act itself.  See Complaint Ex. C at 1-2; see also O.C.G.A. § 50-18-70(a) (specifically subjecting private entities to the Open Records Act under certain circumstances).  No documents were produced.

Then, on April 11, 2006, the Court of Appeals decided the case of Central Atlanta Progress v. Baker, 278 Ga. App. 733 (2006).  In that case, the Court determined that two different private entities were subject to the open records laws based on their relationship to public offices or agencies.  Id.  The Court reiterated that “[t]he Open Records Act was enacted in the public interest to protect the public from ‘closed door’ politics and the potential abuse of individuals and misuse of power such policies entail.”  Id. at 842.  Therefore, the Court concluded, “the Act must be broadly construed to effect its purposes.”  Id. at 735 (emphasis added).  The Court then specifically held that Central Atlanta Progress and the Metro Atlanta Chamber of Commerce, Inc., two private corporations made up of Atlanta-area businesses, were subject to the Open Records Act because they were acting on behalf of public office or agencies.  Id. at 737 & 740.  The Court’s determination hinged on the specific facts of each entity and the public project that the entity carried out, and the Court considered, inter alia, (1) whether public resources would be used; (2) whether public officials participated in the projects; and (3) whether government personnel prepared parts of, reviewed or approved different documents.  See, e.g., id. at 739-40. 

As discussed below, in the case of ABG and the Piedmont Park parking deck, all of these factors (and the doctrine that the Open Records Laws must be broadly construed) weighed in favor of applying the Act to ABG.  


Thus, on the 15th of August, 2006, counsel for the plaintiffs again requested documents from ABG.  See Complaint Ex. D.  ABG continued to insist that the open records laws did not apply and continued to refuse to produce any documents, and wrote to this effect on August 21, 2006.  See Complaint Ex. G.  

The Attorney General’s office again wrote to counsel for ABG on September 11, 2006.  In that letter, the Attorney General’s office cited the Central Atlanta Progress case and asked that ABG “immediately comply” with the Open Records Act.  See Complaint Ex. H.  On September 18, 2006, ABG responded by letter, and agreed to provide a single document in response to the request:  a copy of its 1980 lease with the City of Atlanta.  It provided no further documents in response to plaintiffs’ requests.  

After ABG’s incomplete production of documents, the Attorney General’s office wrote to ABG for the third time on December 28, 2006, reiterating that “[t]he Attorney General’s Office remains unchanged in its position that the Botanical Garden and the Conservancy are subject to the Open Records and Open Meeting Acts, for the reasons set forth in my several prior letters.”  See Complaint Ex. J.  In the letter, the senior assistant attorney general went on to say that if ABG plans to refuse to comply with either the Open Records Act or Open Meetings Act, “I request that you immediately inform me of this fact so that appropriate action may be taken.”  Id. at 2.

B. The Plaintiffs File Suit Based on the Facts and Relevant Legal Precedent
After ABG again refused to produce any documents, the plaintiffs filed their complaint on January 17, 2007, asserting violations of the Georgia Open Records Act by both ABG and the Piedmont Park Conservancy, Inc. (“PPC”), together with claims against ABG, PPC and the City of Atlanta for violations of state and city competitive bidding requirements, violation of the constitutional prohibition against gratuities and the unlawful diversion of public park property to private use.  Each of the challenged claims involves state law requirements or restrictions on the manner in which local governments may conduct themselves in carrying out the public’s business.  The plaintiffs contended that these laws were applicable to ABG and PPC despite their status as private non-profit corporations because the two entities were performing governmental functions pursuant to their contractual relationships with the City of Atlanta.  

This contention was based on undisputed evidence that ABG’s and PPC’s involvement in the Piedmont Park parking deck project is subject to city approval and oversight, makes use of city-owned land and taxpayer funded resources, and is claimed by those defendants and in the underlying documents to be for the benefit of the general public.  See, e.g., May 23, 2007 Defendants’ Brf. in Supp. of Joint Mot. for Judg. on the Pleadings at 2 (noting that deck will be open to the public “significantly increasing public access” to Piedmont Park); Complaint at ¶ 15 & Ex. 1 (ABG established “for the benefit of all citizens of the City”).  Accordingly, the plaintiffs contended that the construction of the parking deck and related projects is a public project being carried out by private actors at the behest of, on behalf of, and subject to requirements imposed by the City, and therefore must meet all of the same requirements that would be applicable to the City itself.  See, e.g., Complaint at ¶ 38-40, 59, 67.  On its face, this is an entirely unremarkable contention.
Specifically, ABG's activities undisputedly make use of publicly owned, dedicated park  land, are intended for the benefit of all of Atlanta citizens, are performed on behalf of the City, are pursuant to a long-term lease of public land from the City, require specific city council approval, and are subject to numerous city-imposed requirements and City oversight.  See, e.g., Complaint at ¶ 13-34.  In the plaintiffs’ view, the contractual relationship between the City of Atlanta and ABG, the public resources expended on behalf of ABG, and the extensive governmental participation in and review of ABG’s conduct far exceed the level of contacts exhibited by the entities in the Central Atlanta Progress case.
  
In addition, as detailed below, the plaintiffs asserted that the City’s allocation of public park land to a private entity for the entity’s own benefit (1) violated both the State and City procurement and Public Works codes, Complaint at ¶ 56-69; (2) violated Georgia’s constitutional ban on governmental “gratuities” under Garden Club of Georgia, Inc. v. Shackelford, 266 Ga. 24 (1995), id. at ¶ 70-74; and (3) violated the statutory provisions forbidding a City from converting public park land to private use, id. at ¶ 75-79.  
C. 
The ABG Answer and February 17 Letter


After this litigation was filed, counsel for ABG apparently approached and met with attorneys in the Office of the Attorney General.  At this meeting, ABG apparently provided the Attorney General’s office with information and attempted to demonstrate that ABG was not subject to Open Records laws.  After the meeting, the Attorney General’s office clarified in a letter that, while it had not come to any official judgment as to whether the relationship between the City and ABG was sufficient to render ABG subject to the open records laws, “substantial questions remain as to whether the Garden is in fact covered by the [open records and other] Acts.”  Answer Ex. A.  The Attorney General’s Office also indicated that it would defer to this Court for resolution of these issues.  Id.    

After the Attorney General’s letter stating that “substantial questions” remained for the Court, ABG filed its answer.  Importantly, the answer did not directly deny the vast majority of the factual allegations made by the plaintiffs.  Instead, the majority of ABG’s answer merely indicated that various documents cited by the plaintiffs “were the highest and best evidence of their contents and thus speak for themselves.”  See, e.g., Answer at ¶ 18-27.  


Along with the answer, which attached the Attorney General’s letter, ABG also inexplicably served its February 17 letter arguing that the litigation instituted by the plaintiffs had no basis in law or fact, and threatening to seek attorney’s fees against the plaintiffs.  At this point, there was absolutely no basis for the defendant’s letter, and good reason to believe that the plaintiffs would prevail in their lawsuit, with regard to all of their claims.  
D.
The Subsequent Ligation and Decision by the Court


According to ABG’s current filing, after sending the letter claiming that the plaintiffs’ claims were frivolous, the defendants proceeded to litigate those claims to the hilt.  Counsel for ABG now claims that the issues presented by the case were so substantial that they required over 500 pages of briefing and discovery papers to litigate, and $273,000 in legal fees and expenses.  ABG Brf. at 5.   To defend against claims that ABG now says are frivolous, one partner at ABG’s law firm billed 205 hours, another partner billed 388 hours, and an associate billed 245 hours.  Affidavit of Michael V. Coleman, Sec. 5. 

This Court held two hearings on the plaintiffs’ claims.  On August 14, 2007, the Court held a hearing with regard to Counts 2-5 of the Complaint, and announced that it would dismiss those claims pursuant to O.C.G.A. § 9-11-12(b)(6).  The Court’s order assessed each claim, and ruled against the plaintiffs on those claims.  See September 10, 2007 Order Dismissing Counts Two Through Five.  However, it made no finding that there was such a complete absence of any justiciable issue of law or fact that it could not be reasonably believed that the Court would accept the asserted claims, or that the claims were substantially frivolous, substantially groundless, or substantially vexatious.  The court merely dismissed them after hearing argument and analyzing each claim.  

On September 12, 2007, the Court then held another hearing on the plaintiffs’ remaining Open Records Act claim.  The Atlanta-Journal Constitution, the Georgia First Amendment Foundation, and the Atlanta Press Club, as amici curiae, filed a brief in support of the Plaintiffs’ motion and were permitted to address the Court at the September 12 hearing.  See October 23, 2007 Order Granting Plaintiffs’ Motion for Summary Judgment with respect to PPC (“Order Granting Plaintiffs’ Summ. Judg.”) at 1n.1.  At the conclusion of the hearing, the Court granted the Plaintiffs’ motion for summary judgment with respect to their Open Records claim against the Piedmont Park Conservancy, Inc., but denied the Plaintiffs' motion and granted the defendant’s cross-motion with respect to ABG.  


While the Court ultimately granted summary judgment to ABG on this claim, the Court’s two summary judgment orders highlighted the difficulty in determining when a private entity is closely related enough to a governmental entity to be subject to open government regulations.  In its order relating to PPC, the Court first noted that PPC is “a private non-profit corporation,” but stated that “that fact, standing alone does not end the inquiry as to whether it may be required to comply with the Open Records Act.”  Order Granting Plfs.’ Summ. Judg. at 3.  “The issue turns on whether PPC carries out a public service or function.”  Id.  The Court then analyzed the specific relationship between the City and PPC and concluded that PPC was subject to the Open Records Act.  Id. at 3-4.

The Court engaged in a similar factual assessment of the relationship between ABG and the City, and reached the opposite conclusion.  October 23, 2007 Order Entering Summ. Judgment in Favor of ABG (“Order Granting Def.’s Summ. Judg.”).  The Court thus granted summary judgment to ABG on the plaintiffs Open Records Act claim.  Id. at 6-7.

Now, based solely on these complex determinations by the Court, ABG seeks to recover its attorney’s fees and costs from the plaintiffs pursuant to O.C.G.A. § 9-15-14 and O.C.G.A. § 50-18-73.  As discussed below, the defendant is not entitled to any such fees.  

Argument and Citation to Authority

I.
The Sanction of Fees is Inappropriate In This Case

A. 
ABG Cannot Show That the Plaintiffs’ Claims Were Substantially Frivolous

In support of its motion for sanctions, ABG essentially rehashes the arguments made in its prior motions on the merits of this case.  Contrary to the defendants’ contentions, the fact that the Court ultimately agreed with the defendants with regard to the merits of most of plaintiffs’ claims is not sufficient to justify the award of sanctions.  

In order to recover attorney’s fees pursuant to O.C.G.A. § 9-15-14, ABG must show either (1) that “there existed such a complete absence of any justiciable issue of law or fact that it could not be reasonably believed that the Court would accept the asserted claim[s].”  O.C.G.A. § 9-15-14-(a); or (2) that the action (or any part thereof) was “substantially frivolous, substantially groundless, or substantially vexatious” or that the action “was interposed for delay or harassment.”  O.C.G.A. § 9-15-14(b).  


However, contrary to ABG assertions, the mere fact that the plaintiffs were ultimately unsuccessful in their litigation does not entitle ABG to fees.  Indeed, the law in Georgia is well-settled that a prevailing party “is not perforce entitled to an award of attorney fees,” and “the grant of summary judgment in a party’s favor does not amount to a finding, binding on the trial court, that the opposing party’s case was wholly without merit.”  Chong v. Reebaa Constr. Co., 284 Ga. App. 830, 839 (2007) (quotation marks and punctuation omitted).
 

Further, as the movant, ABG bears the heavy burden of “demonstrating a complete absence of any justiciable issue of law or fact.”  See Bellah v. Peterson, 259 Ga. App. 182, 182 (2003) (where movant fails to provide record support for motion “no award under O.C.G.A. § 9-15-14 [is] authorized”).

In order to establish that it is entitled to fees under O.C.G.A. § 9-15-14, Georgia Courts require that ABG make a very substantial showing.  Indeed, in the very case ABG cites, Hall v. Hall, 241 Ga. App. 690 (1999), the Court of Appeals reversed a trial court’s award under O.C.G.A. § 9-15-14(a) even where the party’s position was ultimately rejected by the trial court because the position was still “arguably meritorious.”  Id. at 692.  Similarly, in Hall v. Christian Church of Georgia, Inc., 280 Ga. App. 721 (2006), the Court of Appeals reversed a grant of fees and stated that “[w]hile [plaintiff’s] conclusions … were not sufficient to withstand a directed verdict …, his conclusions were not pulled from thin air…. [Plaintiff] presented at least a colorable argument…, although in the end his evidence was insufficient to withstand a directed verdict.”  Id. at 727-28

In this case, at a minimum, all of the plaintiffs’ arguments were colorable and arguably meritorious.  Nowhere do the defendants argue that that the plaintiffs’ claims were “pulled from thin air.”  

1.
The Plaintiffs’ Claims Under the Open Records Laws Were Justified


The defendant’s brief conspicuously avoids the plaintiffs’ claims under the Open Records Laws, and does not specifically argue that this claim lacked justification.  The defendant’s omission is telling (and, frankly, appropriate) because it is clear that the plaintiffs’ Open Records Act claim had a substantial legal and factual basis.  Indeed, as discussed above, at the time the plaintiffs filed their case (and at the time the Defendants first claimed that it was frivolous), the Attorney General of Georgia had written multiple letters showing support for the plaintiffs’ position.  Further, in the course of the litigation, three respected amici curiae argued in support for the plaintiffs’ position before this Court.  

The defendant’s position that the private funding and private governance of ABG render the plaintiffs claims frivolous cannot be true in light of (1) the prevailing precedent that holds certain private entities accountable for violations of the Open Records laws, and (2) the holding of this Court in this case that another private entity was subject to those laws with regard to certain projects. 

Indeed, the decision as to whether the Open Records Act applies to ABG depends upon certain matters of fact.  As discussed above, just prior to the filing of this suit, the Court of Appeals in Central Atlanta Progress determined that the Metro Atlanta Chamber of Commerce, Inc. (“MACOC”), a private entity, was subject to the Open Records laws when it engaged in the process of preparing and submitting a bid to the NFL for Atlanta to host the 2009 Super Bowl.  278 Ga. App. at 734.  The Court of Appeals cited two aspects of the project as sufficient to subject MACOC to the open government laws: (1) public officials were involved in the preparation and review of MACOC’s project, participated in publicity and otherwise supported the bid (e.g. by writing letters to the NFL commissioner); and (2) while there was no public money spent on the bid, “there was evidence that MACOC’s bid required the future use of public resources to be effective,” including the use of public facilities like the Georgia Dome and Georgia World Congress center.  Id. at 739-40.  

In this case, all of the dispositive facts in Central Atlanta Progress (and more) were present.  First, far more public officials participated in the review and preparation of the plans for the Piedmont Park deck: the Botanical Gardens’ master plan had to be reviewed by Atlanta Neighborhood Planning Units (“NPUs”) throughout the City, and approved by the City Council, and the Mayor.  Pursuant to § 6-4043 of the Atlanta City Code, the City’s Urban Design Commission also reviewed and commented on the plan. The lease itself had to be extended by City Ordinance, and numerous other aspects of ABG’s activities had to be reviewed and approved by various City officials.
 

Second, like MACOC’s Super Bowl bid, ABG’s parking deck “would require the future use of public resources to be effective.”  First and foremost, the deck could only be built if the City provided the land.  The value of the extended leasehold on the acre of land in the middle of Piedmont Park is undoubtedly of greater value than the use of the Georgia Dome and World Congress Center for the duration of a single Super Bowl.  Also, the City had agreed in the 1977 lease with ABG that the City would “furnish utilities for the maintenance of the Garden, including heating, lighting, electricity, and water.”  In conjunction with the parking deck, the City also agreed to move certain facilities and incur other expenses in preparation and support of the deck project – just like the additional services the City was to provide in support of MACOC’s plan in Central Atlanta Progress.  278 Ga. App. at 739; Complaint at ¶ 72.  


The trial court’s ultimate conclusion that summary judgment was appropriate does not eliminate the fact that substantial issues existed.  Indeed, the fact that the trial court issued a lengthy opinion on the issue of whether ABG was covered by the Open Records Act also belies the fact that the legal claims were frivolous.  See, e.g., Harrison v. CGU Ins. Co., 269 Ga. App. 549, 554 (2004) (affirming trial court’s denial of fee motion, which had held that “[t]he fact that the Georgia Court of Appeals issued a rather lengthy analysis of the issue, rather than dismiss the claim summarily, belies the … argument [that the legal claim was frivolous]. While [the party] was ultimately unsuccessful in its position, the position does not rise, in this Court's opinion, to the level of frivolity or injusticiability required for the recovery of attorney's fees and expenses of litigation required by O.C.G.A. § 9-15-14.”)

Finally, it is crucial to note that the Open Records laws are to be construed as broadly as possible to protect the public from “closed door” government and the potential for abuse that such policies bring.  Wallace v. Greene County, 274 Ga. App. 776, 782 (2005).  A grant of sanctions in a case such as this one would violate the General Assembly’s established policy to encourage public access to information and to promote confidence in government through openness to the public.  Such a violation should not be countenanced.
  

2. 
The Plaintiffs’ Claims Under State Public Works Law and Atlanta’s Procurement Code Were Justified.

The plaintiffs’ position that public works laws would apply to a transaction involving a private entity involved in a project to build a parking deck on public property to service a public park, and a facility that eventually would become the property of the City, is manifestly reasonable.  

Indeed, as detailed in the affidavits of Douglas L. Abramson and former DeKalb County Commissioner Gale Walldorff, filed concurrently herewith, DeKalb County interprets the state public works laws to require the county to ensure that any improvements to county-owned real estate be competitively bid in accordance with Georgia public works law “even if the improvements are being made by a private organization which is paying for all the costs.”  See Affidavit of Gale Walldorff dated July 27, 2007 (Walldorff Aff.) at ¶ 9 & 12-13.  Ms. Walldorff provides a lengthy example of how this process applied to the Callanwolde public arts and cultural center, which operates on county property but is operated by the Callanwolde Foundation, Inc., a private entity.  Id. at ¶ ¶ 4-11.  When the private entity sought to install an elevator in the arts center, the county concluded that Georgia law required that the project be competitively bid despite the fact that the project would be funded entirely by the entity’s own private funds.  Id. at 9.  Plaintiff Doug Abramson was on the board of the Callanwolde Foundation at that time, and was involved in this process.  Affidavit of Douglas L. Abramson dated January 9, 2008.  Plaintiffs’ interpretation of Georgia law cannot be sanctionable when it is shared by Georgia’s largest county, and forms the basis of that county’s real estate improvement policies.  


Further, the plaintiffs’ position that Georgia’s public works laws apply to certain projects carried out by private entities is also consistent with the developing law in many other jurisdictions.  As stated in a leading construction law treatise, when dealing with competitive bidding statutes that apply to “public” works, “[determining] what is a ‘public’ construction contract as distinguished from a ‘private’ contract is becoming increasingly difficult … in the face of innovative procurement approaches involving ‘privatization’ of public capital improvement projects.”  1 Bruner & O’Connor Construction Law § 2:25 (2007).  Many state courts have construed their public works laws to require competitive bidding of privately financed building projects.  Id.  (citing examples from Illinois, Maryland, Arizona, Ohio, and others).  


“[A] particular source of concern” in this area of the law, are situations, where, as here, there is an agreement for the public to lease or use the facility in the short term and then the public “end[s] up owning [the building] in future years.”  Id.  See also Answer at ¶ 13 (ABG “admits that upon termination of the lease, the City will retain title to many valuable improvements thereon…”).

Plaintiffs’ competitive bidding claims are also fully consistent with established Georgia law.  For example, being a private corporation does not preclude being considered a governmental entity, Atlanta Humane Society v. Mills, 274 Ga. App. 159 (2005), nor does private entity participation preclude a project from being subject to public works laws. City of Atlanta v. United Elec. Co., 202 Ga. App. 239 (1991).  Similarly, the presence or absence of direct payment of tax dollars for the parking deck construction could not have been regarded as necessarily fatal to Plaintiffs’ claim.  The public works laws function not only to conserve tax dollars, but to ensure quality work, promote competition and guard against favoritism, fraud and corruption. See, e.g. City of Atlanta v. J.A. Jones Constr. Co.,  260 Ga. 658 (1990); 10 McQuillin: The Law of Municipal Corporations, § 29:29 (3d ed. 2007).   Further, “public works project” is statutorily defined without any reference to the source of funds for the project.  O.C.G.A. § 36-91-2(12).   (In any event, even if no tax dollars will pay for the parking deck per se, there is no dispute that use of City park resources and associated expenditures of City revenues are an integral part of the project.  See, e.g. Complaint at ¶ 72-73).  It is also a longstanding principle that a government generally has no power to do indirectly what it cannot do directly.  See, e.g., H.G. Brown Family, L.P.  v. City of Villa Rica, 278 Ga. 819, 822 (2005)(refusing interpretation of law that would “sanction the local government's accomplishing indirectly that which it could not directly achieve.”); State v. MacDougall, 139 Ga. App. 815, 816 (1976), Aff’d, 238 Ga. 406 (1977) (“One cannot do indirectly what the law clearly states one cannot do directly.”).


It is true that the defendants argued (and the Court ultimately agreed) that the state public works laws and the City Procurement Code are limited to literal “governmental entities,” or “using agencies.”  But the developing common law and the policies of other local governments, coupled with established principles of Georgia law and the precedent regarding the open records laws and their application to private entities, make a strong case for the conclusion that that ABG was enough of a “governmental entity” or “using agency” under the facts of this case to be covered by the competitive bidding laws.  

At the very least, these facts, laws and circumstances make Plaintiffs’ claims “arguably meritorious,” Hall v. Hall, 241 Ga. App. 690, 692 (1999), and thus preclude a conclusion that “there [was] such a complete absence of any justiciable issue of law or fact [to support the competitive bidding claims] that it could not be reasonably believed that the Court would accept the asserted claims” or that the claims were “substantially frivolous, substantially groundless, or substantially vexatious.” O.C.G.A. § 9-15-14.

It is also worth noting that certain aspects of the City of Atlanta’s procurement code and the state public works code indisputably apply to the transaction at the heart of this case regardless of any governmental entity limitations.  See Atlanta City Code Sec. 2-1547(a) (granting authority to lease City-owned property only if the property is newly acquired or “the sale of the property is not in the best interests of the city and the property is not currently being used by the city”) (emphasis added); id. Sec. 2-1547(c) (requiring certain restrictions on improvements to leased city property “for the health, benefit and general welfare of the city and that restrictions shall be placed on the use of the property to promote public policies, including but not limited to redevelopment, historical preservation and billboard limitations”); id. Sec. 2-1547(d) (requiring an appraisal prior to any lease).  This applies regardless of whether a private entity is on the other side of the lease.  Where, as here, the City fails, for example, to acquire an appraisal, fails to abide by the appropriate restrictions on the contemplated improvements on City property, and thus commits an ultra vires act, then taxpayers, like the plaintiffs, may hold the City accountable.  City of Atlanta v. Southern States Police Benev. Ass'n, 276 Ga. App. 446, 450 (2005) (plaintiffs state cause of action so long as they allege conduct that constitutes ultra vires act).  If a private entity benefits from that failure of the City to abide by the law, then that private entity is likewise subject to an injunction.  See Tuten v. City of Brunswick, 262 Ga. 399, 404-05 (1992) (ultra vires act vitiates private entity’s contract with City).

3. 
Plaintiffs’ Claims Regarding an Unlawful Gratuity Are Justified


The Georgia Constitution prohibits the government from granting a donation or gratuity.  Garden Club, 266 Ga. at 24.  This means, that no government may give something “freely or without recompense; a gift.” Id.  


In this case, while ABG will expend private funds to build the parking deck, the City of Atlanta has provided an enormous benefit to ABG by allowing it to conduct business in its preferred (and very attractive) location and to lease that land without making any payments.  Indeed, the allocation of that public land for ABG’s use could be viewed as the very definition of a gratuity for which no reasonable compensation was received by the City.  Garden Club, 266 Ga. at 24 (a government’s giving up of public land for the use of a private entity can constitute a prohibited gratuity) (citing Marietta Chair Co. v. Henderson, 121 Ga. 399, 407 (1904)).

ABG merely argues, and the Court found, that there was some compensation given by ABG to the City in return for the lease of the land needed to build the parking deck.  There is, however, no indication of why or how this compensation should be considered valuable or sufficient in any way, let alone having the “substantial benefit” necessary to avoid being a prohibited gratuity.  Garden Club, 266 Ga. at 25 (requiring “substantial benefit” to public).  There is no indication, for example, of the relative value of the property that was swapped from the leaseholds.  See City Code Sec. 2-1547(d) (requiring appraisal prior to any lease of City Property).  Indeed, while the plaintiffs have chosen not to appeal the Court’s decision, the plaintiffs still believe that there is no evidence in the record that the “compensation” received by the City is sufficient to avoid a windfall (and therefore a gratuity) being provided to ABG, particularly in light of the project’s varied impact on the City, Complaint at ¶¶ 30, 72-73, and the balancing of public and private interests called for in deciding the gratuities issue.  Garden Club, 266 Ga. at 24; Haggard v. Board of Regents of the University System of Georgia, 257 Ga. 524, 525 (1987) (noting that no gratuity existed where there was “ample consideration”); see also Brief of Appellees Wayne Shackelford, et al. in Garden Club of Georgia, Inc. v. Shackleford, Ga. Sup. Ct. No. S95A1301, available at 1995 WL 17052555, at *7-8 (June 19, 1995) (in case where gratuity was found to exist, defendants brief demonstrates that state received some compensation in form of $25.00 permit fee, and benefits of tree trimming).

Again, at a minimum, these facts, circumstances and precedents make the gratuities claim “arguably meritorious,” Hall, 241 Ga. App. at 692.  As such, making the claim is not sanctionable.  Id.  


4. 
Plaintiffs’ Claims Regarding the City’s Right to Lease Dedicated Park Land Were Justified.
Plaintiffs brought claims pursuant to specific state statutes that severely restrict a municipality’s conversion of public park land to private use.  Such claims have long found favor in the Georgia Courts.  See, e.g. Tuten, 262 Ga. at 402 n.3 (collecting cases and noting that “[f]or many decades, common law principles have restricted severely the alienation of dedicated public lands”).  Here, the City is undeniably alienating land that was dedicated as part of a public park.  
ABG argues that plaintiffs’ claim is sanctionable based solely on the argument (and the Court’s holding) that the plaintiffs claim is barred by O.C.G.A. § 36-34-5.2.  However, this statute has never been construed by an Appellate Court, and by its terms there is no reason to believe that it authorizes a fee-based parking deck to be built by a private entity in the middle of a city park.  Specifically, the statute states:

Notwithstanding any provision of law to the contrary, any municipal corporation of this state having a population of more than 300,000 according to the United States decennial census of 1970 or any future such census is authorized, in the discretion of its governing authority, to enter into valid and binding leases and contracts with private persons, firms, associations, or corporations for any period of time not to exceed 50 years to provide for the operation and maintenance of botanical gardens on municipal property.

O.C.G.A. § 36-34-5.2

While this statute provides that certain cities may devote public land to a botanical garden, there is no reason whatsoever to believe that this exemption, which references only “municipal property,” would necessarily supercede the more specific statutes and the long history of common law that makes a particular distinction between mere “property” and dedicated park land.  See, e.g. Tuten, 262 Ga. at 402 n.3 (noting fundamental differences between municipal property in general and “dedicated public lands”).  Nor is there any reason to believe that this exemption would extend to any and all uses of land by a botanical garden.  Again, while the plaintiffs have chosen not to appeal the decisions of this Court, there is nothing in the plain terms of the statute that implies that the legislature intended to allow for the construction of a parking deck by a private entity in a city park to be exempt from any and all state statutes regarding the use of land solely because the parking deck is being constructed by the private Atlanta Botanical Garden.  See Tuten, at 402.

Where, as here, the statute has never been construed by an appellate court and aspects of its interpretation remain open under Georgia law, the plaintiffs’ argument cannot be worthy of sanction.  See Ellis v. Johnson, 263 Ga. 514, 516-17 (1993) (“because the appellants’ contest was based on their interpretation of [a specific statute], because that code section had never been interpreted by any court, and because the language of [the statute] provided arguable support for the appellants’ contention, we conclude the trial court erred in awarding attorney fees under § 9-15-14(a)”); Harrison, 269 Ga. App. at 554 (fees not appropriate where substantial question exists under Georgia law); see also Christian Church, 280 Ga. App. at 727 (reversing attorney’s fee award and noting, in different context, that where issue had never been resolved, it was “logical” to seek official determination and thus “a justiciable issue was not completely absent and [the plaintiff’s] appeal…could not completely lack substantial justification”).

B.
The Imposition of Sanctions Is Particularly Inappropriate Here As It Would Chill the Right of Citizens to Hold Their Government Accountable to the Law

In exercising its broad discretion to decide whether to impose the sanction of fees, this Court is entitled to account for all of the circumstances surrounding this case.  See, e.g. Rental Equip. Group, LLC v. MACI, LLC, 263 Ga. App. 155, 164 (2003) (“the award of attorney fees is entirely within the discretion of the trial court after considering all the facts and law”).  Where, as here, the plaintiffs are private citizens and a non-profit organization seeking to enforce laws on behalf of the general public, and seeking to shed light on the various processes of our City government, the special circumstances make the imposition of fees particularly inappropriate.  

Here, unlike the vast majority of cases in which the sanction of fees is imposed, the plaintiffs are not motivated by some improper profit motive or self-interest.  Rather, the plaintiffs here are individuals and entities involved in a public interest non-profit organization that for more than 30 years has sought to improve and protect Piedmont Park for the benefit of the general public.  While the plaintiffs and defendants disagree about the propriety and value of a parking deck in Piedmont Park, the plaintiffs’ positions on an issue of public importance were genuinely and sincerely held.  The defendant’s allegations that the plaintiffs were motivated by “delay” are inapposite: the plaintiffs intended to stop the construction of the parking deck because they believed that it was improper and illegal.  This is not an illicit purpose and does not constitute an abuse of the litigation process – indeed, such a “delay” is the intent of every plaintiff seeking an injunction and cannot form the basis of an attorney’s fee award.  There is simply no record evidence and no reason to believe that the plaintiffs’ positions were anything but a good faith attempt to exercise their rights in court and ensure that their community’s beloved public park was afforded the protection to which it is entitled.    See Abramson Aff. at ¶ 8.

Further, the United States and Georgia Constitutions guarantee freedom of speech and the right to petition the government, and the Georgia General Assembly has specifically declared that it is policy of the State of Georgia to encourage participation by citizens in matters of public significance through the exercise of their constitutional rights of freedom of speech and the right to petition government for redress of grievances. See, e.g. U.S. Const. Amend. I; Ga. Const. Art. 1, § 1, ¶ 5 (guaranteeing freedom of speech); Ga. Const. Art. 1, § 1, ¶ 12 (guaranteeing right to the Courts).

This case represents a core aspect of free speech – citizens banding together to protest through their judicial system certain political decisions affecting the public at large.  To impose sanctions on this conduct would chill the fragile rights at issue and discourage other citizens from pursuing the goals of open government.  


Based on the totality of these circumstances, an award of attorney’s fees in this case is particularly inappropriate.  


II.
ABG Has Not Made A Sufficient Showing to Recover the Amount of Fees It Claims

First, ABG is only entitled to those fees actually incurred as a result of the sanctionable conduct, and cannot recover any fees unrelated to those claims that are deemed frivolous.  Trotter v. Summerour, 273 Ga. App. 263, 267 (2005).  Further, before any recovery may be had, ABG must present evidence of the reasonableness of the fees, and the plaintiffs must be given the opportunity “to confront and challenge the testimony as to the value and need for the services.”  See, e.g., Rowan v. Reuss, 246 Ga. App. 139, 140 (2000).  


At this point, there has been no itemization of the stunning amount of legal services claimed to have been billed, nor any accounting as to which services were expended with regard to which claims.  The Atlanta Botanical Garden rests its claim on a bare-bones affidavit which simply lists 869.4 hours of time allegedly billed to ABG for this litigation.  Affidavit of Michael V. Coleman, Sec. 5. 


Absent a sufficient showing, there can be no recovery whatsoever, and Plaintiffs reserve their rights to challenge any showing that ABG makes.  Plaintiffs further request a hearing and the opportunity to confront witnesses and challenge any testimony that ABG may submit.  See, e.g. Note Purchase Co. of Georgia, LLC v. Brenda Lee Strickland Realty, Inc., __ Ga. App. __, 2007 WL 3072444, at *1 (Ga. App. Oct. 23, 2007) (“A hearing is required in order to enter an award of attorney fees. That is because an oral hearing gives the party opposing attorney fees an opportunity to confront and challenge testimony with regard to the need for, and value of, legal services.”) (quotation marks and citation omitted) (emphasis added); Slone v. Myers, 288 Ga. App. 8 (2007) (failure to hold hearing is reversible error).

The request for $273,023.22 in fees and expenses also belies any argument that the plaintiffs claims were frivolous.  Mr. Coleman’s affidavit reflects that over 800 hours of attorney was spent on this matter—the equivalent of at least four full months spent working only on this case.  As the Eleventh Circuit has explained, a defendant should not be able to argue for large fees based on the position the plaintiffs claims are frivolous.  In Cordoba v. Dillard’s, Inc., 419 F.3d 1169 (11th Cir. 2005), the defendant won summary judgment in an employment case because the employee’s supervisor was not aware of the employee’s alleged disability.  Pursuant to the ADA and 28 U.S.C. § 1927, the defendant then argued that the complaint had been frivolous from the beginning and sought to recover fees for conducting extensive fact and expert discovery concerning the plaintiff’s alleged disability.  The Eleventh Circuit rejected this approach in no uncertain terms:

If Dillard’s thought that this deficiency in Cordoba’s case was as glaring as the district court later concluded, one would have expected Dillard’s to schedule any necessary depositions promptly and then move for summary judgment on this ground at an early stage in the proceedings. 

. . . .

[T]he unnecessary cost and expense is attributable instead to Dillard’s failure to move for summary judgment on the knowledge issue as soon as it was practical—whether because it misjudged the district judge’s likely response to such a motion or because Dillard’s itself did not perceive Cordoba’s claims to be as frivolous as it now argues.

Id. at 1188-89 (emphasis added).  

Thus, at a maximum, the defendant may only recover for those claims that the Court deems frivolous, and only for those expenses that were reasonably necessary to the defense of those claims.  At this point, the defendants have provided no evidence showing those tasks that were performed, the claims to which those tasks were devoted, nor any proof that the tasks were reasonably necessary to defend against those claims.  Without such a showing, the defendants may not recover at all.  Trotter, 273 Ga. App. at 267.

Conclusion

For all of the above reasons, the defendant’s Motion for an Award of Attorney’s Fees and Expenses of Litigation should be denied. 

This 9th day of January, 2008.
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Jason J. Carter
� 	This comparison is detailed in Sec. I(A)(1) infra.  


� 	Compare, Chong for example, with ABG’s Brf. at 6 (stating, contrary to the law, that there is “a complete absence of any justiciable issue of law or fact” based solely on “the Court’s Orders dismissing counts two through five under O.C.G.A. 9-11-12(b)(6), and entering summary judgment in the ABG’s favor on count one…”).


� 	For example, the 1980 Lease provides aspects of the ABG’s activities that are conducted at the behest of the city.  For example,    


(a)	“The [ABG] agrees that the Garden will be maintained for the benefit of all the citizens of the City….” 


(b)	“The [ABG] agrees that the Garden shall be open to the public within such reasonable hours as shall be established from time to time….” 


(c)	“Any greenhouses, conservatories and other buildings in the Garden having collections or exhibits of plants, libraries or lecture rooms, shall be open to the general public….”  


(d)	“The [ABG] may not charge admission fees for entrance to the Garden without prior written consent of [the City]….”


(e)	Provisions require use of the facility for educational purposes.


(f)	ABG must comply with city non-discrimination ordinances.


(g)	ABG must provide insurance in amounts satisfactory to the City.


(h)	ABG must hold the City harmless from all claims and liability.





See Complaint at ¶ 26.





Likewise, the 1977 lease provided examples of how ABG would perform development and management activities at Piedmont Park for the City, in which the City would participate, as follows: 


(a)	ABG was required to prepare a master plan for development subject to approval by the City. “It is hereby expressly understood that such plan and all amendments or changes thereto must first be approved in writing by the Mayor or his [sic] designee….” 


(b)	Funds raised by the ABG were to be used “for the purpose of equipping and maintaining the Garden, for the improvement of real property, for the general maintenance of the Garden, or any other purpose specified in the master plan…” previously approved by the City. 


(c)	The Atlanta Botanical Garden, the plant material, the collections, other personal property, the buildings and structures and enclosures are required to be maintained “in a clean and sanitary condition and in a state of repair satisfactory to the City.”


(d)	ABG would be “subject to the provisions of the Equal Employment Opportunity In Purchasing and Contracting Ordinance….”


(e)	ABG was required to purchase adequate liability, Workmen’s Compensation, and property insurance, copies to be filed with the City. “The City shall have the right in its discretion to require the [ABG] to increase the amounts of its insurance coverage from time to time.”


(f)	ABG was authorized to construct park buildings and other necessary improvements “subject to the written approval of the Mayor or his [sic] designee….”





See Complaint at ¶ 16.


�	This policy of broadly construing the open records laws underlies the entire Open Records Act, and thus also applies to O.C.G.A. § 50-18-73(b).  This section, therefore, may not be construed to limit the ability of citizens to petition for open government where such claims are arguably justified.  Thus, the reasons discussed above with regard to O.C.G.A. § 9-15-14 apply with even greater force to the defendant’s claim under § 50-18-73(b) of the Georgia Open Records Act.
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