IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

FRIENDS OF PIEDMONT PARK, INC., and
DOUGLAS L. ABRAMSON,

Plaintifts,
CIVIL ACTION FILE NO.:
V. 2007-CV-128242
THE ATLANTA BOTANICAL GARDEN, INC.,
THE CITY OF ATLANTA, GEORGIA, and
PIEDMONT PAEK CONSERVANCY, INC.,

)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)
)
DEFENDANT THE ATLANTA BOTANICAL GARDEN, INC.’S

MEMORANDUM OF LAW IN SUPPORT OF ITS MOTION FOR AN AWARD OF
ATTORNEYS® FEES AND EXPENSES OF LITIGATION

Defendant The Atlanta Botanical Garden, Inc. (“ABG™) hereby submits this
Memorandum of Law in support of its Motion for an Award of Attorneys’ Fees and Expenses of
Litigation pursuant to O.C.G.A. §§ 9-15-14 & 50-18-75.

INTRODUCTION

By filing this action, Plaintiffs and their attorneys forced the ABG to incur substantial
litigation expenses in the defense of inevitably doomed claims alleging violations of laws which
by their very terms do not apply to the ABG, or to the lease amendment which enabled the ABG
to construct its proposed parking facility (the “Deck”). Plaintiffs’ real goal was not to win this
suit, but instead to use it to delay and obstruct the ABG’s efforts to build its Deck, or to dissuade
the ABG from doing so altogether. Accordingly, Plaintiffs and/or their attorneys should
reimburse the ABG under both O.C.G.A. §§ 9-15-14 & 50-18-73 for litigation expenses incurred

in defeating their claims.



FACTUAL BACKGROUND'

The Plaintiffs who filed this suilt were Douglas Abramson, John Bums, William
Lockhart, and Friends of Piedmont Park, Inc. These Plaintiffs personally opposed the ABG's
plans to build the Deck. Plaintiffs had an opportunity to present their opposition during the
extensive period of public comment which preceded the City Council’s approval of Lease
Amendment No. 6 and the PPC’s North Woods Master Plan. (Complaint, pp. 11-12, 19 31 &
32.) Having failed to persuade the Council to oppose the Deck on its merits, Plaintiffs filed this

action, asserting for the very first time that Lease Amendment No. 6, and the ABG’s contracts to

plan and construct the Deck, violated Georgia law. Plaintiffs, therefore, effectively asked this
Court to intervene and reverse the lawful and informed decision to amend the ABG’s lease and
approve the PPC’s North Woods Master Plan made by duly elected public officials.

After evaluating the Complaint, the ABG promptly determined that Plaintiffs’ asserted
claims were wholly without merit. Accordingly, on February 21, 2007, the ABG provided notice
via certified mail to the Plaintiffs and their attorneys, Susan Garrett and William Cobb, that
unless Plaintiffs withdrew from this suit, the ABG would seek to recover its litigation expenses
from them at this case’s conclusion. See, February 21, 2007 Letter to Susan Garrett and William
Cobb, attached as Exhibit A. Specifically, the ABG apprised both the Plaintiffs and their counsel
that:

Pursuant to O.C.G.A. §§ 9-15-14 and 51-7-81 . . . the Botanical
Garden hereby notifies you that it intends to seck an award from

each of you of costs, attorneys’ fees and damages caused by your
prosecution of abusive and frivolous claims in the above-

! These facts are taken from the Plaintiffs’ Complaint, the Court’s Order dismissing counts two through five of the
Complaint (“Order on Motion to Dismiss™), the Court’s Order granting the ABG summary judgment as to Count One
{“Order on Cross-Motion for Summary Judgment™), and the other pleadings, motions, and briefs of record.

2



dismissed his claims against all Defendants; thereafter, on June 21, 2007, John Grady Bums

referenced case. [t is clear that your suit was interposed with legal
“malice™ and for purposes of both delay and harassment in order to
either dissuade the Garden from building its parking facility or to
dissuade its donors from making the facility feasible, and/or to
delay construction of the deck via unnecessary and cumbersome
legal proceedings. See O0.C.G.A. §§ 9-15-14(b) and 51-7-81.

Your claims, furthermore, lack “substantial justification™ and
suffer from a “complete absence of any justiciable issue of law or
fact.” See O.C.G.A. §§ 9-15-14(a) and (b) and 51-7-81. They
have absolutely no legal or factual merit, and, indeed, no legal
precedent exists upon which you could purport to rely. For
example, and without limitation, there is not a single case in
Georgia which stands for the proposition that the cited public
bidding laws apply to contracts entered into between private
entities using private funds. Similarly, there is no legal support for
any of your other purported claims.

In response to the ABG’s letter, on March 26, 2007 William L. Lockhart voluntarily

voluntarily dismissed his claims against all Defendants.

case was dismissed, two Plaintiffs continued prosecuting their claims: (1) Douglas Abramson
and (2) a corporation, Friends of Piedmont Park, Inc., (“FOPP”) of which Mr. Abramson is
President and which is registered with the Secretary of State as operating out of Mr. Abramson’s
house. Furthermore, neither Plaintiffs nor their attorneys responded to the ABG's letter, opting

instead to disregard the ABG's notice and the damage their defamatory actions would cause to

Despite the ABG’s offer to forego seeking its attorneys’ fees and litigation costs if the

this non-profit entity.



Though frivolous, this case nevertheless required a massive amount of work in order to
bring it to its rightful conclusion expeditiously. The ABG’s work included, but was not limited
to, preparation of the following:

e Verified Answer to Complaint (25 pages);

e First Requests for Production of Documents (“RPDs") to Plaintiff Friends of
Piedmont Park, Inc. (7 pages);

* First RPDs to Plaintift Douglas L. Abramson (7 pages);
e First RPDs to Plainuff John Grady Burns (7 pages);
e First RPDs to Plaintiff William L. Lockhart (7 pages);

» First RPDs to Friends of Piedmont Park, Inc. (44 pages);

e First Requests for Admission (“RFAs”) to Plaintiff Douglas .. Abramson (44
pages);

« First RFAs to Plaintiff John Grady Burns (44 pages);

+ First RFAs Plaintiff William L. Lockhart (44 pages);

¢ First Interrogatories to Plaintiff Friends of Piedmont Park, Inc. (9 pages);
¢ First Interrogatories to Plaintiff Douglas L. Abramson (9 pages);

e First Interrogatories to Plaintiff John Grady Burns (9 pages);

» First Interrogatories to Plaintiff William L. Lockhart (9 pages);

¢ Joint Motion to Dismiss Counts Two Through Five with Memorandum of Law
(42 pages);

e Motion for Judgment on the Pleadings for Lack of Standing (13 pages):

¢ Cross-Motion for Partial Summary Judgment as to Count One of the Verified
Complaint with Memorandum of Law in Support of Its Cross-Motion for
Summary Judgment and in Opposition to Plaintiff’'s Motion for Summary
Judgment as to Count I; with Exhibits A through H (70 pages):

o Statement of Material Facts (11 pages):



e Response to Plaintiffs’ Theories of Recovery and Statement of Facts (25 pages);

e Joint Motion to Stay Discovery or For A Protective Order with Memorandum and
Proposed Order in Support (13 pages):

e Objections to Friends of Piedmont Park, Inc.’s First Interrogatories (14 pages):
e Objections to Friends of Piedmont Park, Inc.’s First RPDs (17 pages);

¢ Reply Briel in Support of Joint Motion for Judgment on the Pleadings for Lack of
Standing (12 pages);

e Reply in Support of Motion to Dismiss Counts Two Through Five (19 pages): and
e Preparation for two nearly day-long hearings.
The ABG argued its motions during hearings held on August 14, 2007, and September
12, 2007. Afier these hearings, the Court dismissed counts two through five for failure to state a
claim on which relief could be granted, and entered summary judgment in the ABG’s favor on
count one of the Complaint. Tellingly, the Plaintiffs did not even bother to appeal the Court’s
Orders, which are attached hereto as Exhibits B and C.
ARGUMENT

I THE ABG IS ENTITLED TO AN AWARD OF ITS ATTORNEYS' FEES AND
LITIGATION COSTS.

The ABG is entitled to an award of its litigation expenses on three bases. The first is
0.C.G.A. § 9-15-14(a), which states that the Court “shall” award attorneys’ fees and litigation
costs against Plaintitfs and their attorneys for asserting:

claim|s] to which there existed such a complete absence of any

justiciable issue of law or fact that it could not be reasonably
believed that the Court would accept the asserted claim[s]. . . .”



The second is O.C.G.A. § 9-15-14(b), under which the Court may assess the ABG's

litigation expenses against the Plaintiffs and their attorneys for bringing;

an action, or any part thereof, that lacked substantial justification

or that the action, or any part thereof, was interposed for delay or

harassment . . .
Id. “Lacked substantial justification” means “substantially frivolous, substantially groundless, or
substantially vexatious.” Id.

The third basis is O.C.G.A. § 50-18-73(b). under which the Court shall, in the absence of
any special circumstances, assess the ABG’s litigation expenses against the Plaintiffs for
instituting litigation under Georgia’s Open Records Act which lacked substantial justification.

Given (1) the manifest lack of factual or legal support for Plaintiffs’ claims, which the
ABG demonstrated to Plaintiffs and their attorneys at the outset of this case, as well as (2)
Plaintiffs’ wholly improper motives and purposes in bringing this suit, the ABG respectfully
submils that it is entitled to its litigation expenses under cach of these three statutes.

A. Plaintiffs’ Claims Exhibit a Complete Absence of Any Justiciable Issue of
Law or Fact.

Under O.C.G.A. § 9-15-14(a), an award of attorney fees is required when the trial court
determines that a party has asserted a claim with respect to which there is a complete absence of
any justiciable issue of law or fact, and, therefore, there can be no reasonable belief that a court
would accept the asserted claim. See Hall v. Hall, 241 Ga. App. 690, 691, 527 S.E.2d 288. 289
(1999). Asreflected in the Court’s Orders dismissing counts two through five under O.C.G.A. 9-
11-12(b)(6), and entering summary judgment in the ABG’s favor on count one, Plaintiffs failed
to raise any justiciable issue of law or fact in support of their claims. Indeed, Plaintiffs could not

reasonably have believed the Court would accept their claims, because the Plaintiffs” own



allegations, viewed against the plain terms of the laws under which they asserted their claims,
established that the ABG did not violate any laws,

Under Counts Two and Three of the Complaint, for example, Plaintiffs asserted that the
ABG violated public bidding laws by letting out contracts related to the Deck without complying
with those laws’ competitive bidding requirements. In Count Two, Plaintiffs asserted that the
ABG violated Georgia’s Local Government Public Works Construction Law, O.C.G.A. § 36-91-
1, ef seq., (“Public Works Law). By its express terms, however, the Public Works Law applies
only to contracts let out by a “governmental entity,” which is a statutorily-defined term meaning
*a county, municipal corporation, consolidated government, authority, board of education, or
other public board, body, or commission.” O.C.G.A. § 36-91-2 (6). In Count Three, Plaintifts
asserted that the ABG violated the Atlanta City Code of Ordinances’ competitive bidding
requirements, which by their express terms apply only to contracts entered into by “using
agencies,” which are defined by the Code as “any city entity.” See Code Sec. 2-1102 (emphasis
added).

Plaintiffs asserted these claims however, while simultaneously admitting that the ABG is
a private non-profit corporation, and furthermore, while acknowledging that the ABG would not

expend any public funds on the contracts which Plaintiffs claimed should be subject to public

bidding laws. See Exs. B & C. In light of the express language of these laws, which plainly
limits their application to public entities, a reasonable person could not believe that the Court
would accept the Plaintiffs’ claims. The absurdity of Plaintiffs’ claims is underscored by the fact

that, as noted by the ABG in its letter, Plaintiffs could not point to a single case in Georgia which



stands for the proposition that the cited public bidding laws apply to contracts entered into
between private entities using private funds. See Ex. A.

Plaintiffs’ claims under Counts Four and Five suffer from similarly obvious flaws. With
Count Four, Plaintiffs alleged that Lease Amendment No. 6, by which the ABG leased from the
City the additional property necessary to build the Deck, constituted an illegal “gratuity” in
violation of Georgia’s Constitution. Yet, as noted by the Court, the Plaintiffs” own allegations
established that they could not reasonably have believed that this Court would hold that Lease
Amendment No. 6 constitutes an illegal gratuity. This is so because the Plaintiffs affirmatively
alleged in their Complaint that in exchange for entering into Lease Amendment No. 6, the City
would receive a net of 2 acres of property returned to Piedmont Park from the ABG’s leaschold,
and access to half (and at times all) of a 783-space parking deck paid for, constructed, operated,

and managed by the ABG. See Ex. B, p. 2.

Under Count Five, Plaintiffs asserted that Lease Amendment No. 6 violates O.C.G.A. §
36-37-6.1, which imposes certain limitations on a municipality’s ability to lease dedicated park
land. As the Court noted in its Order on the ABG’s Motion to Dismiss, however, Plaintiffs’
claim under Count Five wholly ignored O.C.GA. § 36-34-52, which provides that,
“notwithstanding any provision of law to the contrary.” the City is expressly authorized “to
enter into valid and binding leases . . . to provide for the operation and maintenance of botanical
gardens on municipal property.” (emphasis added). At the Court’s hearing, Plaintiffs could not
conjure any serious argument to prop up their claim under Count Five. In fact, during the

August 14, 2007 Motion to Dismiss hearing, the Plaintiffs’ attorney agreed with the Court that



her own argument on this point was “confusing.” “Confusing” is putting it kindly — Plaintiffs’
argument was simply makeweight.

B. Plaintiffs’ Claims Lacked Substantial Justification and Were Interposed for
Delay and Harassment.

OCGA § 9-15-14(b) provides that the Court may assess attorneys’ fees against the
PlaintifTs if their claims, or any part thereof, lacked substantial justification, or were interposed
for delay or harassment. An action lacks “substantial justification™ for purposes of 0.C.G.A. §

9-15-14(b) when it is “substantially frivolous, groundless or vexatious.” Kinard v. Worldcom,

Inc., 244 Ga. App. 614, 616, 536 S.E.2d 536, 538 (2000).

The ABG will not reiterate all of the reasons that Plaintiffs’ claims lacked substantial
justification in this section. Given that Plaintiffs’ claims lacked “any justiciable issue of law or
fact,” Plaintiffs’ claims necessarily lacked substantial justification, ie., were substantially
frivolous, groundless, or vexatious.

However, the ABG should be awarded its fees under O.C.G.A. § 9-15-14(b) not only
because Plaintiffs’ claims lacked substantial justification, but also because this action was
interposed with legal malice and for purposes of both delay and harassment. The purpose of this
suit was not, for instance, to make sure that contracts let out by the ABG in connection with the
Deck are subject to public bidding laws in order to protect against the waste of taxpayer funds.
No taxpayer funds were at issue. The purpose of this suit, moreover was not to gain access lo the
ABG’s records requested by Plaintiffs in order to police the behavior of public officials. As
noted above, the ABG is privately governed. To the contrary, Plaintiffs plainly filed this action
to dissuade the Garden from building its parking facility, to dissuade its donors from making the

facility feasible, and/or to delay construction of the deck via unnecessary and cumbersome legal



proceedings. This is precisely the sort of misuse of the judicial process the frivolous litigation
statute 1s meant to deter. See O.C.G.A. § 9-15-14(b).

Furthermore, the Plaintiffs and their attorneys’ bad faith is demonstrated by their
willingness to grossly distort the facts in order to marshal support for their otherwise
unsupportable claims. For instance, in their briefing in support of their motion for summary
judgment on their Open Records Act claim, the Plaintiffs and their attorneys affirmatively
misrepresented the true position of the Attorney General’s office with respect to the applicability
of the Act to the ABG. The Plaintiffs spent over two full pages in their brief detailing their Act-
related correspondence with the ABG, the Piedmont Park Conservancy, and the Attorney
General’s office, ending their history of this back-and-forth by quoting a statement from Stefan

Ritter, Assistant Attorney General, in which Mr. Ritter expressed a preliminary opinion that the

ABG was subject to the Act. In fact, however, some time before Plaintiffs filed their brief, and
after he received additional and corrected information from the ABG regarding its history,
structure, and operations, Mr. Ritter wrote a letter to the ABG, which Plaintiffs received a copy

of, in which he stated as follows:

| previously took the preliminary view, based on information
[then] provided . . ., that the [ABG] was likely covered by the
[Open Records] Act[]. . . . I |[mow] agree that, based on the
additional information fthat you have now provided,
substantial questions remain as to whether the [ABG] is in fact
covered by the Acts. ... Itis my intent ... to make clear that
the preliminary view expressed by the undersigned in prior
correspondence should not in any way be construed to be a
judgment of the Attorney General that the [ABG] is in fact
subject to the Act. No such judgment has been made.



(ABG’s Answer, Exh. A (emphasis added)). Plaintiffs’ failure to disclose the Attorney General's
true position on the applicability of the Act to the ABG is but one example of Plaintiffs distorting
the facts in an effort to improperly delay and expand these proceedings.

5 The ABG is Entitled to Recover its Fees and Litigation Costs Under

0.C.G.A. § 50-18-73 Because the Plaintiffs’ Open Records Act Claim Lacked
Substantial Justification.

O.C.G.A. § 50-18-73 (b) provides an additional and independent basis for the ABG's
recovery of its litigation expenses. Pursuant to this statute, if a court determines that a party
acted without substantial justification in instituting litigation under the Open Records Act, the
court shall. unless it finds that special circumstances exist, assess in favor of the complaining
party reasonable attornevs’ fees and other litigation costs. Id. This determination is to be made
on “the basis of the record as a whole.” Id.

The record as a whole shows that at the time they filed their Complaint, the Plaintiffs had
already led a lengthy public campaign to halt construction of the Deck, and consequently, were
well-versed in the workings of the ABG and the terms of Lease Amendment No. 6. The
Plaintiffs knew that the ABG was a long-standing non-profit entity which greatly contributed to
the educational and cultural offerings in the Atlanta area. The Plaintiffs knew that the ABG was
entirely privately funded. The Plaintiffs knew that the ABG was entirely privately governed.
The Plaintiffs knew that the ABG initiated the Deck proposal on its own accord, not at the
request of the City, and had, under Lease Amendment No. 6, agreed to be solely responsible for
funding, constructing, operating, and managing the Deck. The Plaintiffs therefore knew that the
ABG was, and is, not acting on the City’s behalf with respect to the Deck, and in turn, knew that

records related to the Deck are not subject to Georgia’s Open Records Act.



Nevertheless, Plaintiffs and their counsel marched forward with their purported Open
Records Act claim.  Accordingly, the ABG is also entitled to recover its litigation expenses
under O.C.G.A. § 50-18-73, because Plaintiffs instituted their Open Records Act claim without
substantial justification.

Il. THE LITIGATION EXPENSES SOUGHT ARE REASONABLE.

Due to the actions of Plaintiffs, the ABG has been forced to incur sums in the amount of
$268,978.66 in fees and $4,044.56 in costs in defending this case. See Affidavit of Michael V.
Coleman, attached as Exhibit D to this Motion.” The actions of the Plaintiffs left the ABG with
no alternative but to mount a vigorous defense to Plaintiffs’ claims, as the proposed Deck was,
and is, critical to the ABG’s continued growth and existence as a world-class botanical garden.
These costs would have all been avoided if Plaintiffs had fairly considered the ABG’s letter and
dismissed what was, on its face, a Complaint wholly lacking in merit.

For the foregoing reasons, The Atlanta Botanical Garden, Inc. respectfully requests that
the Court grant its Motion for an Award of Attorneys’ Fees and Expenses of Litigation pursuant
to 0.C.G.A. §§ 9-15-14 & 50-18-73.

Respectfully submitted this 7th day of December, 2007,

* These fees and costs do not include the total amount that will be spent in preparing and prosecuting this motion for
litigation costs and attorneys’ fees. Under O.C.G.A. § 9-15-14(d), fees spent in preparing the molions may also be
assessed by the Court and included in the Order. The ABG will provide an updated Affidavit setting forth the fees and
costs it expends in preparing this Motion,
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